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A.C. Nielsen Co. ("Nielsen") opposes the Petition for

RUlemaking filed by Airtrax on April 9, 1990, and placed on

Public Notice on January 14, 1991 (the "Petition"). Airtrax's

Petition should be dismissed on procedural and substantive

grounds.

The Petition fails to comply with Section 1.401(c) of the

Commission's Rules. Fundamentally, Airtrax's Petition fails to

articulate a real problem that merits administrative resolution.

In other cases, the Commission has dismissed petitions for

rUlemaking similar to that filed by Airtrax, and the Commission

should dismiss Airtrax's Petition as well.

Airtrax advocates the formulation of some sort of undefined

compatibility standard for users of line 22, but it has not

demonstrated a need for such a standard. Although Airtrax

complains of "incompatibility," .LJL,., the fact that only one

party can encode on line 22 of a particular program at a given

time, no other users of line 22 have complained of any adverse

effects of this "incompatibility," such as overwriting. As a

practical matter, it is unlikely that such overwriting will occur

because a party must obtain the consent of the appropriate party

with respect to any program or commercial material it seeks to

encode. Adoption of a uniform standard would only retard the

growth of competition among users of line 22 which has

characterized the marketplace. As the Commission has recognized

in other contexts, forbearance from regulation will continue to

spur innovation and the emergence of competing service providers.

ii



Airtrax's Petition is merely an attempt to enlist Commission

assistance for its own ailing business. This is not an

appropriate objective for regulatory action.

The state of competition in the verification services market

is quite vigorous with competing providers using line 22 as well

as alternative technologies. Airtrax's assertion that service

providers are limited to the use of line 22 therefore

mischaracterizes the marketplace and suggests a problem that does

not exist.

If some sort of standard is desirable, the industry will

develop it without governmental intervention. The Commission has

recognized the role of the private sector in developing standards

in other contexts, and it should do so again here.

Airtrax asserts a number of broad regulatory objectives

which it would like to see accomplished through the requested

rulemaking proceeding; but these objectives either are part of

the existing regulatory regime already (and have, for example,

been incorporated in Nielsen's own Temporary Authority), or the

need for them has not been demonstrated.

Finally, a grant of Airtrax's Petition would delay the

issuance of permanent authority to Nielsen to operate on line 22

and therefore would harm the pUblic interest, which Airtrax

itself has recognized benefits from Nielsen's use of the line.

other present and potential users of line 22 will be similarly

harmed by delay.

iii
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A.C. Nielsen Company ("Nielsen"), through its attorneys and

pursuant to Section 1.405(a) of the Commission's Rules, 47 C.F.R.

S 1.405(a) (1990), hereby opposes the Petition for Rulemaking

("Petition") filed April 9, 1990, by Airtrax, a California

general partnership ("Airtrax"), and placed on Public Notice on

January 14, 1991. For the following reasons, Airtrax's Petition

should be dismissed.

I. AIRTRAZ'S PBTITIOR SHOULD BI DISMISSID BBCAUSB QF ITS
PROCIDURAL IIIIBMITIIS

1. Airtrax's Petition fails to satisfy the Commission's

requirements for initiation of a rulemaking proceeding. Section

1.401(C) of the Commission's Rules, 47 C.F.R. S 1.401(c) (1990),

requires petitions for rulemaking to "set forth the text or

substance of the proposed rules • • • together with all facts,

views, arguments and data deemed to support the action requested,

and [to] indicate how the interests of [the] petitioner will be
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affected." Airtrax's Petition fails to specify the rules it

advocates, and instead merely offers broad objectives Airtrax

would like to see accomplished through the administrative

process. ~ Petition at 7. Additionally, the Airtrax Petition

fails to explain how Airtrax's interests would be affected by a

Commission grant of its request.

2. The procedural infirmities inherent in Airtrax's

Petition are not simply technical. The failure to propose a rule

in any form makes it very difficult to evaluate the potential

impact of any rule on the competitive state of the existing

market, future technological developments in this area, and

present and future service providers and users. More

importantly, this failure exposes the Petition's fundamental

flaw: there is no "real-world" problem that warrants resolution

through the administrative rulemaking process. Solely to gain a

competitive edge by delaying or restricting Nielsen's right to

use line 22,1/ Airtrax has concocted an imaginary problem, with

1/ Airtrax seeks the Commission's intervention to prop up its
own ailing business, which has suffered from a lack of demand - a
lack for which no amount of regulation can or should compensate.
Airtrax blames Nielsen for its problems, claiming that

[t]he use of the Nielsen technology on Line 22 [instead
of its own] will • . . result from • . . the
desirability of Nielsen's program verification service,
especially when coupled to the ability of the service
to help automate viewer ratings.

Petition at 6. Airtrax's myopic focus on Nielsen ignores the
rest of the marketplace. As discussed in Section III, infra, the
present competitive environment has spawned a number of

(continued... )
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no tangible manifestations (e.g., no instances of unauthorized

overwriting by Nielsen or other users of line 22), and proposes

that the CQmmission fQrmulate a "sQlutiQn" which Airtrax itself

is unable tQ pQsit. Airtrax's Petition should be dismissed

because it fails to define the rules Airtrax advocates or tQ

discuss the effects of any new rules on Airtrax's interests.

3. Airtrax's Petition should also be dismissed because

Airtrax has failed tQ support its request with facts, data, and

arguments, as required by sectiQn 1.401(C) of the Commission's

Rules, 47 C.F.R. S 1.401(c) (1990). As demQnstrated in Section

III belQw, Airtrax's request is based sQlely Qn speculation and

unsuppQrted statements, falling far shQrt Qf what the Commission

requires before embarking Qn an expensive and time-consuming

rUlemaking prQceeding.11

4. In TV Channel Assignment for Newark. New Jersey, 29

R.R.2d 1473 (1974), the CQmmissiQn affirmed the dismissal Qf a

petitiQn fQr rulemaking which, like Airtrax's, failed tQ make a

1/( ••• cQntinued)
cQmpetitors Qf Nielsen and Airtrax; however, if inefficient firms
(such as Airtrax) are resuscitated by regulatQry intervention, as
Airtrax advocates, the marketplace will cease attracting new
cQmpetitQrs, and inefficiency will be rewarded at the expense of
innQvation. Airtrax's cQmpetitive WQes are due to the natural
QperatiQn Qf market fQrces which the CQmmissiQn shQuld allow to
cQntinue.

11 If Airtrax's PetitiQn is granted, the Commission and the
participating parties will expend substantial time and resources
only to discQver that no problem exists, and that marketplace
dynamics and existing regulatory policies which have wQrked for
years will continue to work and to serve the pUblic interest.
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prima facie showing of the need for the requested rUlemaking

proceeding. In the Newark proceeding, the Commission found that

the petition suffered from "a total lack of substantive

material," and was based solely on "conjecture or mere general

observation." 29 R.R.2d 1474. Similarly, Airtrax has

demonstrated no adverse consequences flowing from Nielsen's and

others' use of line 22 under the current regulatory regime. It

has been unable to identify even a single instance of code

overwriting or other "harm" on which to base its Petition for

rather extraordinary relief: the creation of unnecessary and

unjustified new rules. The Commission's characterization of the

Petition dismissed in Newark applies with equal force to

Airtrax's Petition and likewise dictates that the Petition be

dismissed. ~ Cable Television Syndicated Program Exclusivity

and carriage of Sports Telecast, 56 R.R.2d 625, 632 (1984)

(petitioner's failure adequately to support or justify initiation

of rulemaking proceeding fatal to petition).

II. INSTITUTION OP A RULBHAKIRG PROCIIDIRG AT THIS TIKI WOULD BE
PRIKA'lVR1 BBCAUSI NO DID POR RULIS BAS BIIlI DPONSTRATED

5. Even if Airtrax's Petition were procedurally and

technically sound, it should be dismissed for failing to

demonstrate a need for the regulatory action it advocates.

Airtrax asserts that there is a need for some sort of vague "open

standard" for users of line 22 of the active video signal,

Petition at 5, and predicts that the marketplace will not develop
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an open standard without regulatory intervention. Id. In

support of these claims, Airtrax hypothecates that Nielsen's

position in the market, the desirability of Nielsen's Automated

Measurement of Lineup (AMOL) service, and "the likelihood that

many licensees will utilize" Nielsen's service, will "force"

users of line 22 to make their systems "compatible" with

Nielsen's system,l/ which Airtrax mischaracterizes as employing

"older technology."!/ ~. Airtrax's position is untenable.

6. Airtrax's premise that there is a need for an "open

standard" for users of line 22 is, at best, vagu~/ and, at

1/ As demonstrated in Section III below, a number of formidable
competitors, using line 22 as well as other technologies and
signal-carrying media, have emerged and achieved significant
inroads in this market without government intervention. Such
competition should be permitted to continue growing unimpeded by
regulation.

!/ Airtrax's characterization of the technology used by Nielsen
as "older" and "less advanced than that of Airtrax," Petition at
5-6, is misleading. Nielsen's technology is older only because
Nielsen was the first to pioneer the technology that other users
of line 22 -- including Airtrax -- are now adopting. Merely
because Nielsen was on the cutting edge in developing this
technology is no reason to conclude that the technology does not
serve the pUblic interest. On the contrary, Airtrax acknowledges
the "usefulness of [Nielsen's] service" and the "likelihood that
licensees will utilize it." Petition at 5. Airtrax's
characterization of Nielsen's technology as "less advanced" is
sUbjective, unsupported, and, in any event, irrelevant;
regardless of its technological advancement, Nielsen's system
provides an avouchedly important service, and the marketplace
will jUdge which service best meets users' needs. ~ infra,
Section v.
i/ Even assuming a need for "compatibility," Airtrax's argument
that the marketplace is incapable of achieving such a standard is
unsupported and speculative, and ignores the history of voluntary
development of compatibility in numerous other industries (~,
the computer industry) without governmental intervention'.
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worst, intentionally diversionary and dilatory. More important,

it ignores the fundamental fact that, if a compatibility

"standard" is desirable, the industry will develop one on its

own, as other industries have. Airtrax appears to advocate a

system with a transparent architecture, such as that which exists

for personal computers, where much of the commercially available

software can be run on virtually any hardware. contrary to

Airtrax's mischaracterizations, however, the systems used by both

Airtrax and Nielsen employ the same basic technology, and the

systems used by Vidcode and others operate on the same

principles. The only "incompatibility" between Nielsen's system

and the system operated by any other user of line 22 is that only

one party may encode on line 22 of a particular program or

commercial at any given time. This in no way limits the

discretion of the marketplace to determine, on a case-by-case

basis, which user of line 22 will be permitted to encode a

particular program at a particular time, nor does it limit the

marketplace's discretion to demand the development of technology

to enable mUltiple simultaneous encoding, if a need for such

capability arises. Most importantly, it does not limit the

ultimate discretion of broadcast licensees to decide whether or

not to broadcast encoded material. 2/

2/ Unlike some other systems, which employ proprietary codes
that can only be interpreted using the appropriate proprietary
software, Nielsen's codes can be and have been detected and
interpreted by operators of other systems. In this sense,

(continued ... )
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7. Airtrax has neither asserted nor demonstrated a need

for more than one party to encode and monitor the same program or

commercial simultaneously; therefore, the existence of Airtrax's

proclaimed "incompatibility" does not warrant regulatory action

or the formulation of some sort of new standard.II Indeed,

adopting any standard or rules of uniformity would of necessity

remove the incentive to development which the preservation of

proprietary rights fosters. Airtrax has failed to demonstrate a

need for new rules; and its Petition should be dismissed.

8. An additional basis for dismissal of Airtrax's Petition

is that it ignores reality and advocates unnecessary and

technology-stifling regulatory standardization. As demonstrated

in the section below, numerous alternative technologies, some

even utilizing line 22, have emerged that provide services

competitive with Nielsen's service.~1 Firms seeking to enter

§.! ( ••• continued)
Nielsen's is probably the most open, transparent system in
operation.

11 It seems that Airtrax's real concern is with the potential
incursion into its business by superior services. ~ supra note
l.

~I For example, one firm, Advertising Verification Inc., a/k/a
AVI Technoloqy, Inc., a/k/a Audio Verification, Inc. ("AVI"),
uses a low-frequency audio carrier to carry verification code,
which is encoded and decoded with the assistance of personal
computers and external tuners. Another firm, VEIL-Interactive
Systems, encodes the visible picture, using a custom-designed
encoder. Broadcast Data Systems utilizes a passive, audio-based
technology involving real time continuous pattern recognition of
audio "signatures." Arbitron uses a passive system of real time
continuous pattern recognition of both audio and video

(continued... )
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the market and to provide a service similar to Nielsen's

obviously are not limited to use of line 22, as Airtrax

misleadingly suggests. And those firms wishing to use line 22

should not be hobbled in the development, testing, and deployment

of more advanced uses of that line by artificial regulatory

limitations (j•. ~., a "standard") that ultimately would impair

competition by users of line 22 with users of alternative

technologies. Forbearance from regulation in this area, as it

has in other markets under the Commission's auspices, see, ~,

Competition in the Interexchanqe Marketplace, CC Okt. No. 90-132

(Notice of Proposed Rulemaking) (release April 3, 1990),~/

would help to stimulate competition and accelerate the

§.1 ( ••• continued)
"signatures," known in the industry as the "Mediawatch BARil
system.

~/ In CC Docket No. 90-132, the Commission wrote that it

has long recognized that in effectively
competitive markets, market forces can best
further the goals of the [Communications] Act of
efficient telecommunications services provided
through adequate facilities at reasonable prices.
The reason is quite simple: competitive forces
best allocate society's resources, encourage
innovation and efficiencies, and generally
maximize benefits to consumers.

Competition in the Interexchange Marketplace, supra, at ! 97. In
the case of verification services, as demonstrated in Section III
below, the marketplace is characterized by vigorous competition
among numerous service providers offering a variety of
technologies. Consistent with the Commission's reasoning with
respect to the interexchange market, obtrusive regulation in this
area would only stunt the growth of competition and hamper the
benefits that flow from such competition.
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development and deployment of new technologies to provide new and

more improved services to the public. The absence of regulatory

interference with the marketplace has, as demonstrated below,

already resulted in a market well populated with competitors.

III. AS THE COKNISSION BAS RECOONIZED IN OTHBR CONTEXTS,
THE MARKETPLACE SHOULD BE RELIED ON TO DBTBRMINE THB NEED
POR A STANDARD AND TO DBPIKI A STANDARD, IP NBCBSSARY

9. In other contexts, the Commission has concluded that it

is better to rely on the private sector rather than regulation to

develop standards. This policy is appropriate with regard to the

use of line 22 as well.

10. In Inquiry Into The Need For A Universal Encryption

standard For Satellite Cable programming, 5 F.C.C. Rcd. 2710

(released April 25, 1990) ("Satellite Cable Programming"), the

Commission carried out the Congressional mandate expressed in the

Satellite Home Viewer Act of 1988, Pub. L. No. 100-667, 102 stat.

3949-59 (1988) (codified at 47 U.S.C. S 605(f), (g», to

determine whether the need exists for a universal standard for

encryption of satellite cable programming intended for private

viewing so as to permit decryption of such programming, and, if

such a need exists, to promUlgate a standard. Satellite Cable

Programming, 5 F.C.C. Rcd. 2710. The Commission concluded that a

mandatory encryption standard would not serve the pUblic

interest, reaffirming its earlier conclusions that:

the market had settled on the Videocipher II (VC II)
system as a ~ facto standard, . . • and that a
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mandatory standard would limit the incentives for
innovation in encryption technology.

~.1QI The Commission rejected arguments that the creators of

the VC II system were enjoying market power to the detriment of

would-be competitors, reasoning that "[t]he whole purpose of the

patent system is to allow the patent holder to reap profits to

provide an incentive for innovation."UI ,Ig. at 2717. The

Commission found that the marketplace wou~d determine whether the

need for standards existed as well as what the standards would

be, if such a need existed. ~. at 2718. The Commission should

take the same position in this proceeding concerning the use by

Nielsen or others in the market of their various technologies,

any of which (like AMOL) are or may be sUbject to patent

protection.

11. Similarly, in Petition for Notice of Inquiry to

Consider Requirements for Shielding and Bypassing civilian

Communications Systems from Electromagnetic Pulse Effects, 1

121 The Commission's finding that a mandatory standard could
stifle technology enervates Airtrax's argument, Petition at 6-7,
to the contrary.

111 The Commission explained further that

patent law allows patent holders wide
discretion in the exploitation of those
patents, so claims of abuse have a high but
not insurmountable hurdle to overcome.
Moreover, such claims, to be credible, must
relate [the patent holder's] behavior to some
significant harm to the public interest.

IQ. 2717 (references omitted).
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F.C.C. Red. 1126 (released December 12, 1986), petition for

recon. dismissed, 2 F.C.C. Red. 2739 (1987) ("EMf Effects"), the

Commission declined to initiate a standards-setting proceeding

although it found the issues raised by the proponent to be

"topical and important." The Commission noted that the

petitioner failed to make a prima facie case for initiation of

the requested proceeding, and that such a proceeding would be

premature in light of the fact that the private sector was

already studying the issues. The Commission concluded that it

would permit the private sector to take the lead in development

of a policy to address the issues raised by the petitioner.

1 F.C.C Red. at 1126.

12. History has shown that the private sector has developed

various uses for line 22 without prodding from the government;

the mere existence of numerous opponents of Nielsen and current

testing with alternative suppliers (see discussion below)

demonstrates this fact. Contrary to Airtrax's assertions,

technology is developing and advancing in the absence of FCC

intervention. As in EMF Effects, the Commission should permit

the private sector to continue its work unimpeded by governmental

interference.

13. The market in which Nielsen competes exemplifies the

competition-driving forces that are working smoothly without

regulatory tinkering. At least six firms offer verification

services competitive with or similar to Nielsen's AMOL service,
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including Arbitron (offering at least two systems with

alternative technologies, the Linetrax system and the Mediawatch

(BAR) system), Advertising Verification, Inc. (AVI), AUdicom,

VEIL-Interactive Systems, Vidcode, and Broadcast Data Systems.

These competitors use a variety of different active (i.~.,

requiring encoding) and passive (i.~., usually pattern

recognition) technologies. The active technologies utilize some

or all of the video signal, or the audio signal, to transmit

code. The passive technologies generally employ recognition of

audio and/or video patterns. Thus, not only is the verification

services marketplace characterized by a significant number of

competing firms, it also is notable for the variety of

alternative technologies that are available.

14. The growing presence in the marketplace of competing

verification systems has been confirmed by recent press reports.

For example, Warner Bros., one of the largest distributors of

first-run series programming, has completed a month of tests of

verification systems operated by Broadcast Data systems (BDS),

and Advertising Verification, Inc. (AVI). "Tracking the Elusive

Barter spot," Broadcasting (December 21, 1990) at 20

(hereinafter referred to as "Tracking") (appended hereto as

Attachment 1). Neither of the systems utilizes line 22.

15. The AVI system encodes material that is to be tracked

with low-frequency and low-decibel audio signals that are not

audible to the human ear. computers in each market detect the
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signals, and communicate the verification data to individual

syndicators or advertisers via modem. "Tracking" at 20-21. The

BOS system uses a passive system that eliminates physical tape

encoding by relying on computer recognition of audio patterns

analogous to fingerprints. ~. at 21. BOS offers a similar

service in over 75 radio markets, and announced plans in the fall

of 1990 to begin serving television markets as well. The article

reports that Nielsen's AMOL system and Arbitron's BAR system are

two of the other systems that compete with AVI and BOS.

16. Which technologies ultimately prove to be most

effective is a decision that the open marketplace should make.

According to the Broadcasting article, representatives of the

Advertiser-Supported Television Association, the Association of

National Advertisers, and the nation's largest advertiser,

Procter & Gamble, all have said that "their organizations would

refrain from pushing an industry standard, but rather let the

free market dictate which is the best format." "Tracking" at 21.

The Commission should heed the consensus of these industry

representatives, as they will be most directly affected by the

decision in this proceeding. Airtrax's Petition accordingly

should be denied.
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IV. NEW ROLBS ARB NOT NBCESSARY TO ACHIEVE PETITIONER'S STATED
OBJECTIVES

17. Airtrax seeks to achieve five stated objectives12 /

through the requested rUlemaking proceeding, none of which

provides a sufficient basis for initiation of an expensive, time

consuming administrative proceeding. First, Airtrax seeks to

"maintain licensee discretion to broadcast the special signals"

and to "ensure that the special signal does not degrade the

broadcast signal." Petition at 7. These objectives were

incorporated in the conditions to Nielsen's Temporary Authority,

and presumably are basic conditions of all authorizations to use

line 22 for special signals, see 47 C.F.R. 55 73.646,

73.682(a) (21) (ii) (1990). Airtrax has made no showing whatsoever

of any restriction of licensee discretion or degradation of the

broadcast signal resulting from anyone's (including Nielsen's)

use of line 22. Thus, there is no need for a rUlemaking

proceeding to ensure licensee discretion to broadcast special

signals or to prevent degradation of the broadcast signal.

18. Airtrax also seeks rules that would "prohibit users of

Line 22 from 'overwriting' other users without authority."

~I As discussed supra, note 1, Airtrax also appears to have a
hidden agenda of lessening the competitive threat to its own
business posed by Nielsen's and others' line 22 services.
Because such an objective is not an appropriate basis for
initiation of an administrative rUlemaking proceeding, Airtrax
has concocted numerous other bases for the requested proceeding,
all of which are collectively insufficient for the commencement
of such a proceeding, as explained in the text above.
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Petition at 7. This objective, again, was a condition of

Nielsen's Temporary Authority, and presumably applies to all

authorized users of the line. As Nielsen has argued in earlier

submissions in DA 89-1060, unauthorized overwriting almost

certainly will not occur in the normal course of business because

an entity must obtain appropriate consents concerning the program

or commercial before it may encode that material. Moreover, the

absence of complaints from the other authorized users of line 22

who are operating in the market demonstrates that Nielsen's

position all along has been correct, and there is no need for a

rule of general applicability in this area.

19. Another objective Airtrax ostensibly seeks to achieve

in the requested rulemaking proceeding is the formulation of

"technical standards for an 'open' system which allows for

alternative and mUltiple uses of Line 22." Petition at 7. As

Nielsen has argued, supra paragraphs 6, 8, and 12-13, an open

environment already exists in which multiple and alternative uses

of line 22 can co-exist. The limited exceptions to this open

environment have to date not proved to be problematic and none of

Nielsen's opponents in the related proceeding has been able to

identify even a single instance of harm to its (or anyone else's)

interests as a result of the "incompatibility" complained of by

Airtrax. Airtrax implies that a standard would stimulate other

uses of line 22 but it ignores prior commission findings and

reality. The market has and will determine which uses of line 22
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are desirable. The commission has upheld a free market approach

in other contexts, see supra pages 8-10, and should do so again

here.

20. Finally, Airtrax seeks to ensure that "the use of Line

22 is broadcast related." Petition at 7. Although this

objective is unclear, it is difficult to fathom a use of line 22

that would not be "broadcast related." Moreover, this objective

already has been incorporated in Nielsen's and every other

authorized user's Authority. Thus, this objective appears to be

made of thin air, and, like all of Airtrax's other stated

objectives, provides DQ basis for instituting a rulemaking

proceeding.

V. ftB INSTITO'1'IOH O~ A RULBKAKIHG PROCEBDING O~ ANY KIND WOULD
lVRTBBB DELAY NIELSII'S PROVISION or AI IMPORTANT SERVICE

21. It is beyond dispute, even by Nielsen's litigious

opponents in the related proceeding, that the service Nielsen

seeks to provide using line 22 is a valuable service that is in

demand by programmers, advertisers, broadcast licensees, and

others. Even Airtrax itself has acknowledged the "usefulness of

[Nielsen's] service when applied to ratings and the likelihood

that licensees will utilize it." Petition at 5. Yet Airtrax

would have the Commission delay permanently authorizing Nielsen

to provide its important service merely to develop a "standard"

which, if necessary, will be developed by the industry in due

course. The adverse, dilatory effects on other present and
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potential users of line 22 can not even be estimated. Airtrax's

position is illogical and must be rejected. Further delay in the

issuance of Nielsen's permanent authority to use line 22 while a

rulemaking proceeding continues would be contrary to the public

interest and Nielsen therefore requests that Airtrax's Petition

be denied, and Nielsen's Request for Permanent Authority be

granted forthwith.

For the foregoing reasons, Nielsen respectfully requests

that the Petition for RUlemaking filed by Airtrax be dismissed

and Nielsen's Request for Permanent Authority be granted

immediately.

Respectfully sUbmitted,

A. C. NIELSEN COMPANY

By:

r /'

~/t~'~
Grier C. Raclin
Kevin S. DiLallo

GARDNER, CARTON & DOUGLAS
1001 Pennsylvania Avenue, N.W.
suite 750
Washington, D.C. 20004
(202) 347-9200

Its Attorneys

Dated: February 13, 1991
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where-'-iBC IS very strong. the statlo-;' IS
lookIng at puttIng the show somewhere
wIthIn the "BC daytIme block. WhICh
(ontInues to lag behind CBS and ABC.

'We've thought about putting It at
noon or 1::.30 p. m. or I 1 a. m. ... SaId
David Salinger. director of programing
and audience development. KRON· TV.
"" It IS compatible with the tvpe of pro-

grams we want to schedule in the day
part." said Salinger . The question IS
how we accommodate our new [syndica
tionl acqUISitions with the new \lBC
daytime product comIng down the pIpe
That IS still undecided ...

"BC is currently developing a slate of
reality programs for daytIme. the first of
which was announced last week i see
page l31.

Tnbune's Sifford reports that ,Vow It

Can be Told has been sold to about l3
network affiliates. covering some 20%

of the country. ""ThiS is (he toughest
year for selling programs In the 20 years
I've been In the business,"" Sifford said.
But with persistence and some tle\lbllty
In meeting station needs. he ,ald. "" [
think we'll prevail."

Other statlons cleanng the program to

date are WJBK-TV DetrOIt. w]w·TV
Cleveland. WT\J-T\ \tiaml. KT\I-TV St
LOUIS. WT7'<H-TV Hartford. KLSI-TV San
Diego. KATt:-TV Portland. wfTl-TV \liI-
waukee and WSYX-TV Columbus.
OhIO. SM

TRACKING THE ELUSIVE BARTER SPOT
Warner Bros. test of monitoring services ends with distributor
"leaning" toward Advertising Verification Inc. offering

Verification of national barter ad
vertISIng spots and the develop
ment of standard procedures for

mOnitoring stations' compliance in air
ing national commercials has been a hot
topic of debate among syndicators and
advertisers .

At the end of November, Warner
Bros. Domestic Television Distribution
completed a test of competing venfica
tlon systems from Broadcast Data Sys
tems (BDS) and Advertising Venfica
tlon Inc_ (A Vi). According to Chip
<\ycock. director of domestic distnbu
tlon and clearance validation for Warner
Bros .. "they [AVI] have offered us a
contract deal memo, and we' re leaning
toward signing with AVI Technol
ogIes. "

As one of the largest distributors of
off-network and first-run series pro
graming, Warner Bros.·s choice of ei
ther system would represent a major
boost. Already in existence is Nielsen
Media Research's AMOL detection sys
tem. and Arbitron has its planned Scan
America (or BAR system), but execu-

tives from both companies did not return I

calls about the potentially competitive
systems.

The real impetus for such a standard
system comes from national advertisers,
who in the past have complained that
syndicators are unable to verify when
and whether their commercial spots have
been airing in a program or in its origi- :
nally contracted time slot. Stations rou
tinely upgrade or downgrade syndicated
programs (depending on their ratings
performance). but certain contracts spec
ify that those stations are obligated to
carry the national barter spots in the
program's original time slot. whether or
not the program is still there.

Syndicators have had the additional
burden of finding a system that can
quickly and accurately police local pro
gramers, who may feel justified in defy
ing what they perceive as onerous barter
contractual obligations. leaving some
distributors to offer malcegoods for de
layed or unaired spots.

Aycock said the goal of the month
long test of 80S and AVI systems was

Luxcnberw

to define which best proVIded "solid
verifications that we are meetIng our rat
ing guarantees "liith national -advertis
ers," on a "closer par" With what the
broadcast networks have traditionallv of
fered. According to Aycock, A\'T s
"active" system (which prOVided en
coded audio Signal data from ~ew York.
Los Angeles and Sacramento broadcast
markets) came closer to meetIn!l Warner
Bros.' criteria-"pure" venficanons.
identification of the advertIser's spot.
the syndicated program In which it was
running and the time slot in which the
spot aired-than did BDS's "passlve"
system.

BOS Vice President Terry ~eacock

countered that hiS system "gave them
(Warner Bros.] data of when the com
mercials aired and in what program. I
can pinpoint those commercials, but I
don't yet have the computer programed
to verify whether the commercial was a
local, national or network "buy. As part
of this phased introduction period. I'm
letting them see the basic technology
and then fine tuning it for each of the
individual market's needs. I will give
Warner Brothers what they need."

Leon Luxenberg, senIOr Vice presi
dent. administration, for Warner Bros .•
confirmed that the company is negotiat
ing with AVI. but added that .. nothing
has been finalized." He also suggested
that the Advertiser Supported Television
Assocation could convene a meeting of
distributors to "discuss which system is
most beneficial to distnbutors and ad-
vertisers.' •

Patented in 1988 by engineer Robert
Kramer. the AVI svstem encodes com
mercials with a lo~ deCibel Idb) audio

i signal that is not audible to the human
I ear. Computer readers (computer soft-
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PUBLIC TV REP SIGNS NEW CLIENTS

ware and hardware) are placed in each
market~ither tapped mto a cable oper
:ltor's headend system or straight from
broadcast antenna signals---where the
data IS fed back via modem to the indI
vidual syndicator's or advemser's own
computer database.

BDS, on the other hand. uses a pas
sive system that does not Involve mdi
vidual physical tape encryption but is
rather a pattern recognition system that
IS able to ., fingerprint" computer coded
commercials. The company, which is
based In New York and owned by Bill
board Publications Inc.. publishers of
Billboard. Adweek and The Hollywood
Reporter. has been offering a similiar
service in over 75 radio markets and
announced plans four months ago to
serve TV markets. However. Warner
Bros.' Aycock said the test was limited
to 40 of those markets.

While Aycock said that AVI and BDS
are .. not quite yet there technically." he
said that AVI was better at identifying
commercials and the number of " spins' .
(time slots other than the original slot
contracted). "The test results for BDS
were all right for which programs ran 10

the 40 markets. but it was unable to
track spots outside its time period and
program." Aycock said, .. AVI current
ly provides the most accurate informa
tIOn. They can tum it over in less than
24 hours when I push them. "

However, Aycock and Luxenberg ex
pressed some reservations about Kra
mer's ability to implement the system
nationally without some additional fi
nancial backing. Sources estimated that
it could take a $7 miliion-$10 million
first-year investment to get the system
"up" in 200-plus ADI markets. Luxen
berg said that although negotiations have
been ongoing with AVI, a concensus
among syndicators and advertisers
should supersede any deal for AVI' s
system. Kramer said that if he can get
one or two syndicators to subscribe (he
would not discuss potential fees), AVI
has computer hardware and software
ready for implementation in the top 20
ADI markets (44% coverage). Aycock
said he would rather see AVI start out
with 80% U.S. coverage.

"If you asked us today. I would have
to say that we probably don't have
enough money." said Kramer. who de
clined to identify his "other" backers.
"If we don't have the clients signed.
then we can' t go. If we get full-scale
support from the studios. we can have
this system fully operational natIOnally
and data available daily within an hour
of the program's local airing,"

One syndication source. who wished
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to remain anonvmous. Indicated that
;-.Jielsen mav be i~ the midst of talks WIth
AVI about 'using its propnetary technol
ogy to possIbly augment or replace Niel
sen's AMOL system. ;-.Jielsen currently
Includes the co;t of AMOL into ItS regu
lar ratings subscription servl~e.
Warner's Aycock and Camelot's Leon
credited AMOL with 95 Qc accuracy. but
the video encryptIon IS laid down on Ime
20 and 22 of the vertIcal Interval. whIch
both executives said can be "blanked
out" or "stnpped" by station engineers
receiving the program's satellite signal.

"I think Nielsen realizes that AVI and
Kramer have built a better mousetrap."
said the source. "It·s probably a matter
of time before Arbitron also goes after

Public Broadcast Marketing. an un
wired network that places corpo
rate messages exclusively on pub

lic television outlets, has added the New
Jersey Network and Nebraska Public
Television to its list of clients.

With the latest additions. the four
year-old company now represents 60
public TV stations with 62% coverage of
the country. Participating public TV sta
tions. primarily located in the top 50
markets. include W'TTW(TYj Chicago.
KERA-TY Dallas. WLlW(TYl Garden City

! (New York), N.Y. and KUHT(TY) Hous
ton.

Virtually all public TV stations now
accept corporate messages, but many are
still adjusting to the concept of working
with a rep firm. according to Keith
Thompson, president of the New York
based company,

Thompson started PBM with eight
stations in August 1986. two years after
the FCC changed noncommercial TV
guidelines to allow for enhanced corpo
rate underwriting. Prior to 1984. corpo
rate sponsorship essentially took the
form of on-air acknowledgments which
offered little room for elaboration.

"Before. we had white letters on a
blue background." said Thompson.
"Now, we can show moving cars." Par
ticipating corporations in recent years
have included Mitsubishi. Kraft Foods.
MCI Communications Corp. and several
other top companies.

Thompson's assertion to advertisers is
that noncommercial TV offers a "pris
tine environment" averaging about 300
messages per week. versus about 5.000
per week for commercial broadcast and
cable outlets. FCC guidelines allow for

.....VI or BDS."
As for possible industry;trade assocIa

tion endorsements. AdvertIser-Support
ed TeleVision Association (AST..1,,) DI
rector Tim Duncan and AssocIation of
;-.Jational Advertisers' (ANA) senIOr Vice
preSident. Peter Eder, and chairman of
the advertising committee. Dick Bruder
(also general counsel for Procter &
Gamble), said their organizations would
refrain from pushing-for an Industry
standard, but rather let the tree market
dictate which is the best format. Duncan
qualified ASTA 's position by suggesting
that his barter association would Instead
"present options" to syndicators and
advertisers and offer their own summar
~s _

breaks of 21/z minutes or less with a
maximum two breaks each hour. and
PBM generally makes available one
minute per hour to regional and natlOnal
corporate accounts.

Participating corporations generally
pay an average unit cost of about
SI7.000 in prime time. said Thompson,
although some spots on certain stations
are priced at less than half that figure.
With 60% coverage of the US., PBM's
full lineup of public TV stations reaches
an average household audience of about
I. 7 million. he said,

Corporations working with PBM can
promote themselves not only through se
lected public TV stations, but also
through programing guides sent out by
those stations. Viewer guides published
by the various PBM stations have a col
lective readership of about 2 ffilllion
homes. said Thompson.

Working through PBM also allows
corporations an opportunity to reach
viewers through the participating public
TV station's mailing list. Public TV sta
tions virtually never sell their mailing
lists. said Thompson. but do allow cor
porations. through PBM, to use their
lists to announce participation as station
sponsors. Yet another way that corpora
tions work through PBM is in sponsor
ing sporting events and other activities
held by public TV stations,

PBM expansion plans call for a com
parable service for public radio. saId
Thompson, The company is also prepar
ing a series of management seminars for
public TV broadcasters. which will edu
cate stations on a number of topics. in
cluding advertising. audience research
and computer technology. -n
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CERTIFICATB OF SERVICB

I, Kimberly A. smith, a secretary in the law firm of

Gardner, Carton & Douglas, hereby certify that copies of the

foregoing "Opposition to Petition for Rulemaking and Motion to

Dismiss" were served this 13th day of February, 1991, by hand

and/or first class mail postage prepaid on the following:

Alfred C. Sikes, Chairman.
Federal Communications commission
1919 M street, N.W., Room 814
Washington, D.C. 20554

James H. Quello, Commissioner.
Federal Communications commission
1919 M Street, N.W., Room 802
Washington, D.C. 20554

Andrew C. Barrett, Commissioner.
Federal Communications Commission
1919 M Street, N.W., Room 844
washington, D.C. 20554

Sherrie P. Marshall, Commissioner.
Federal Communications Commission
1919 M Street, N.W., Room 826
Washington, D.C. 20554

Ervin S. Duggan, Commissioner*
Federal Communications commission
1919 M Street, N.W., Room 832
washington, D.C. 20554

Roy J. Stewart
Chief, Mass Media Bureau
Federal Communications Commission
1919 M Street, N.W., Room 314
Washington, D.C. 20554

William Hassinger
Assistant Chief (Eng.)
Mass Media Bureau
Federal Communications Commission
1919 M Street, N.W., Room 314
washington, D.C. 20554


